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A WORD FROM THE PRESIDENT 


HIS month “A Word” becomes two words, since this is my 
last chance to say “thank you” to the members of the Asso- 
' Giation. 

The Los Angeles Bar Association is no one-man organization. 
It has six officers, sixteen trustees, forty committee chairmen, 
400 committeemen, and more than 2250 members. My apprecia- 
| tion goes to all of you for your help throughout the Association’s 
| year, now approaching its end. 
| It has been, on the whole, a good year. Our membership 
| continued the trend of the last few years, and increased in num- 
| ber throughout 1947. Due to a modest, but adequate, increase 
F in our dues, adopted in 1946, the Association ended 1947 in a 
» sound financial position. 
Our committee work has been unusually successful. Many 
) examples could be given, but a few will suffice. Due to our 
| Program Committee, every meeting of the Association has been 
® held as scheduled, with good attendance and interesting speakers. 
| Thanks to our Committee on Law Lectures, our annual lecture 
| course has again resulted in capacity enrollment. Our Commit- 
) tee on Judicial Candidates conducted with care our usual plebis- 
| tite, and our Committee on Judicial Campaigns directed a cam- 
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paign which elected at the primary all of the candidates en- 
dorsed by the plebiscite. Our Legislative Committee assisted in 
defeating bills which would have lowered the standards of ad- 
mission to practice law, and in obtaining the passage of bills 
which increased the number and compensation of the judges. 

Successful also has been the work of our Association office 
under the experienced guidance of J. L. Elkins, our executive 
secretary. In 1947, the activities of our Lawyers Reference 
Service reached an all-time high, with a total of 1822 references. 
More than half our members are insured against accident and 
sickness in the Association’s group plan, and the number insured 
is increasing steadily. Our Placement Service for attorneys and 
legal secretaries has been actively maintained. 

Best of all, our members have responded promptly to all re- 
quests for assistance, whether for letters to the legislature or for 
funds for special projects or for work on behalf of the Asso- 
ciation. 

To have served as your president has been a rewarding expe- 
rience. To all of you may I say, “thank you.” 


o a e 


1948 LAW LECTURES 

HE Los Angeles Bar Association has mailed to all members 

of the bar in Los Angeles County an announcement of a 
new series of lectures beginning on Wednesday night, February 
4, 1948, and continuing on following Wednesdays through 
March 24, 1948. 

After informally sounding out the desires and needs of prac- 
titioners, the Committee has arranged a series which includes 
four lectures on tax subjects, three on practice and procedural 
matters, and two on subjects of general law. The speakers have 
been chosen on the basis of their experience with the subjects 
of their talks and ability to present their views in an interesting 
manner. It is believed that this series will maintain the very high 
standard established in prior years. 

The first session will present on February 4, 1948, Mr. J. 
W. Mullin, Jr., with a discussion of Probate Practice and Pro- 
cedure, and Mr. Donald R. Peck, who will review procedural 
aspects of the California Inheritance Tax. 
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On February 11, 1948, Mr. Raymond G. Stanbury will give 
a practical talk on trial tactics, which will be followed the suc- 
ceeding week by a discussion of the California appellate practice 
by Mr. Jackson W. Chance. 

The next two lectures will deal with real estate transactions, 
Mr. Melvin B. Ogden treating the matter from the standpoint of 
general law while Mr. John B. Milliken will analyze certain in- 
come tax incidents of the ownership, use and disposition of real 
estate. 

On March 10, 1948, Mr. William L. Kumler will analyze 
income tax characteristics of various types of business organiza- 
tions. 

The last two lectures relate to Family Relations with Mr. 
Charles E. Milliken dealing with general law aspects of the 
subject and with Mr. J. Rex Dibble considering income tax, 
gift tax and estate tax phases. 

As in recent years, the lectures will be given in the Assembly 
Room of the State Building. Because of the limited seating 
space, registrations will be limited to the first 275 applicants. 

The Association’s Committee on Law Lectures is composed 
of Joseph D. Peeler, Chairman; Dana Latham, Trustee Member ; 
Robert Ballantyne, George I. Devor, Ross C. Fisher, Brenton L. 
Metzler and William A. C. Roethke. 





A REQUEST FROM THE PRESIDENT-ELECT 
REGARDING COMMITTEE ASSIGNMENTS 


President-elect Walter L. Nossaman, who will be installed 
as the Association’s President on February 26, has requested 
that members of the Association who desire to serve on com- 
mittees communicate with him at the earliest possible date. If 
the member desires to serve on any particular committee, this 
should be specified. Assignments to the various committees will 
be completed during the next month and will be announced 
some time during March. For a list of the various committees 
of the Association, and a description of the functions of each 
committee, see the October 1947 issue of the BuLLEeTIN (Vol- 
ume 23, pages 48 et seq.), and for the membership of all of the 
committees for the past year see the May 1947 issue (Volume 
22, page 258 et seq.). 
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DOMESTIC RELATIONS COURT— 
DEPARTMENT 8 
By Fred Miller, Judge of the Superior Court 

re ERMEDIATE problems arising between the commence- 

ment of a divorce, separate maintenance, or filiation action, 
and the date of trial of the issues framed—a period of several 
months to a year—are dealt with in the Domestic Relations De- 
partment of the Superior Court. In addition, it considers writs 
of habeas corpus involving the custody of children. This court 
does not hear either defaults or contests of the principal issues 
in the proceedings above mentioned. 

In this article it is not intended to present a detailed analysis 

of the Department but rather to sketch certain phases of its 
work, from the social and legal viewpoints. 


THE SOCIOLOGICAL ASPECT OF THE COURT 

Society has an interest in the Domestic Relations Court be- 
cause of the effect of proceedings there upon the parties and 
children not only as individuals but also as members of society. 
Sociologists tell us that no matter what form of general social 
order prevails, whether the loosely bound horde, the definitely or- 
ganized patriarchial group, or the civil state, the family is a 
constant center from which issue influences tending at once to 
stimulate and to perpetuate social order. The family relation- 
ships have brought to our present development the harmony or 
feeling, thought and will which enables people to associate for 
innumerable purposes. The art of living together profitably and 
harmoniously has its foundation in the love sentiment brought 
about by family unity. 

Domestic Relations court is basically an “emergency” tribunal 
attempting to solve serious and most pressing temporary prob- 
lems pending the trial of the cause. It determines the amounts 
and times of payment of immediate support for wives and chil 
dren in need, including those ill and otherwise incapacitated. It 
also decides where and with whom the children are to reside 
and the rights of visitation in the party not having custody. The 
court also fixes attorney’s fees and court costs to be paid the 
wife when she does not have sufficient funds to provide het 
own so that she may conduct her side of the litigation. It als 
grants restraining orders and preliminary injunctions as to the 


sue 
del 


cau. 
exp 
then 


q 





adm: 
now 
there 
two 

longe 
the 
ments 
childr 
the of 
the ce 
investi 
quired 
to the 
tional ¢ 





nce- 
tion, 
veral 
De- 
writs 
court 
issues 


alysis 
of its 


= 


. 

irt be- 

es and 

society. 

| social 
tely or- 
ly is a 
once to 
relation- 
nony of 
siate for 





ably and 
brought 


tribunal 
rv prob- 
amounts 
and chil- 
jtated. It 
to reside 
tody. The 
paid the 
rovide het 
n. Tt also 
as to the 





FEBRUARY, 1948 185 


disposition of property in order to preserve the status quo until 
the time of trial. 

These proceedings thus involve all members of the family 
unable to solve their problems away from court, and at a time 
when they are under tremendous emotional strain. Often the 
husband and wife are consumed by fierce hatred of each other, 
or are prostrated by grief, while the children are confused and 
distraught by having the marital conflicts forced into their lives 
when they are too immature to have even a slight conception of 
what is involved. Unfortunately, the children are usually the 
principal sufferers in these family conflicts. 

In 1946, 35,731 domestic relations suits were filed in Los 
Angeles County. While in 1947 the filings were some 6,000 
less than the previous year, still the matters on the calendar of 
Department 8 were over 900 more in 1947 than in 1946. The 
broken homes which follow these actions, with the violent and 
cruelly selfish demands of the parents concerning their children 
or themselves, and the neglect of the children which often en- 
sues, give us a clear index to one of the main sources of juvenile 
delinquency. 

Since the Domestic Relations Court is the arbiter of these 
caustic and immediately pressing problems, the people involved 
expect their government, through its judicial branch, to give 
them quick, careful and intelligent attention. 

THE LEGAL SIDE OF THE COURT 

The calendar of matters called in Department 8 is kept and 
administered entirely by the department itself. This calendar 
now runs from 90 to 105 matters daily. To hear these cases 
there are, besides Department 8, another full time court and 
two commissioners. When the period required for hearing is 
longer than one hour, such matters are usually transferred to 
the Master Calendar Department for assignment to other depart- 
ments. To assist in determining the question of custody of 
children, the court has three investigators. Their work, both in 
the office and in the field, brings much valuable information to 
the court and greatly shortens custody hearings. Before an 
investigator is appointed, a stipulation of both litigants is re- 
quired that the written report may be used in evidence subject 
to the right of either side, at the hearing, to put on such addi- 
tional evidence as it deems advisable. 
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At this writing, the time between the issuance of an order 
to show cause, or other motion, and the hearing of it is twelve 
days, except where an ex parte restraining order is granted, in 
which case the matter is set for hearing within ten days. It is 
most important that the first hearings in these domestic relations 
causes be heard within two weeks of the filings to meet the 
immediate emergencies which almost always exist. 


Support. Most orders for support date from the time of 
the hearing, or later, although the court has jurisdiction to make 
the order date back to the commencement of the action, if neces- 
sary, so that the applicant will not have to spend part of the 
future support money to pay for past expenditures for neces- 
saries.? 

Likewise, after the final decree of divorce has been entered, 
if the child of the parties becomes ill, requiring the former wife 
to borrow money to pay part of the expenses of the sickness, 
the balance remaining unpaid, she may, after the recovery of the 
child, apply for and receive an order of court that the former 
husband pay both the amount borrowed and the unpaid expenses.? 

As to support of a wife for a limited period granted in an 
interlocutory decree, the court has authority to modify the 
order after the period has expired and before the final decree 
is entered,? but not after the final decree is entered unless power 
to modify is reserved in the judgment.* 


Custody. Among the legal problems confronting practition- 
ers in Domestic Relations law, one of the commonest has to do 
with the jurisdiction of California courts to award custody of 
children. If a parent, with the children, is out of the state at 
the commencement of the action, the California courts have no 
jurisdiction as to custody.5 However, when the children leave the 
state after the action is begun, and the defendant has been served 
with process in California, its courts have jurisdiction to award 
custody.® 





1Reed v. Reed, 40 Cal. App. 102. 
2Jaeger v. Jaeger, 73 Cal. App. 128. 
3Smith v. Superior Court, 89 Cal. App. 177. 

4Tolle v. Superior Court, 10 Cal. (2d) 95. 

5De La Montanya v. De La Montanya, 112 Cal. 101. 
6Marts v. Marts, 15 Cal. App. (2d) 224. 
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Concerning custody of children pending an appeal from an 
interlocutory decree of divorce which determines custody, the 
trial court cannot act in such matter but any change of custody 
must be made through the Juvenile Court or by some other civil 
proceedings even though there is a change of conditions alleged." 


Attorney's Fees and Costs. Relative to attorney’s fees and 
court costs under Section 137.5 of the Civil Code, the fees may 
be made payable directly to counsel, but costs may not be so 
ordered without a stipulation.® 

In situations where counsel desire the court to order a pay- 
ment on attorney’s fees and court costs, on account, with the 
balance, if any, to be fixed at the time of trial, this should be 
accomplished by a stipulation from the opposing side. Without 
such a stipulation, a later application is necessary before the 
work is performed for which additional attorney’s fees and costs 
are sought. 


In 1947 the legislature added Section 87 to the Civil Code. 
This enactment provides the court may grant attorney’s fees and 
costs in those annulment cases in which the party applying for 
them shall, upon hearing, be found innocent of fraud or wrong- 
doing in inducing or entering the marriage, and free from knowl- 
edge of any existing prior marriage or other impediment to the 
marriage sought to be annulled. 


Restraining Orders. Concerning temporary restraining orders 
involving community property, such as real estate, earnings and 
bank deposits, these are controlled by Section 527 of the Code 
of Civil Procedure. Ex parte restraining orders expire at the 
time set for the hearing on the motion for a preliminary injunc- 
tion.® In granting ex parte restraining orders, or preliminary 
injunctions relating to earnings and bank deposits, in Department 
8, the court ordinarily excepts from restraint those funds re- 
quired for the necessaries of life or for the conduct of business. 


Contempt. One of the fields of law constantly covered in Do- 
mestic Relations Court is that of contempt, which involves cita- 
tions for failure to pay support orders, obey restraints on moles- 





TRitter v. Superior Court, 99 Cal. App. 121. 
8Armstrong v. Armstrong, 81 A. C. A. 378. 
San Diego Water Co. v. Pacific Coast Co., 101 Cal. 216. 
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tation, and the like. Proceedings in contempt are criminal in 
character.° The affidavit upon which the citation is based is 
the complaint.11 If the affidavit on its face fails to show the 
necessary facts of contempt, the court is without jurisdiction to 
proceed.!* Among required allegations are those of ability to 
perform,—a statement defendant “is employed” being insufficient 
to prove ability to pay.1* But a statement “defendant has been 
and now is able and capable of complying with said order” is 
sufficient.1 

In order to hold a citee in contempt for failure to pay sup- 
port, the court must find he had the ability to pay the amount de- 
linquent, or a portion thereof. It is not necessary to prove 
service upon the citee of the order which it is contended he wil- 
fully violated but only that he had actual knowledge of the 
order.1® Also, before one may be held in contempt, he must 
be proven guilty beyond a reasonable doubt ;1* and he cannot be 
compelled to be sworn as a witness.'® A contempt hearing may 
be held in the absence of the defendant, for instance, where he 
resides abroad, and the due process requirement is satisfied if he 
is given suitable notice and an adequate opportunity to appear 
and be heard.1® When the court orders an act performed by a 
future date and at the same time finds the defendant has the 
ability to perform and directs that if he fails to perform he shall 
be held in contempt, a later order holding the defendant in con- 
tempt is void for want of jurisdiction, if no affidavit of non- 
compliance and no citation to show cause has been issued.”° It 
should be noted that if the court in a judgment of contempt 
grants probation to the citee and as a condition thereof orders 
the defendant to perform some act which it later develops he is 





10Jn re McCarty, 154 Cal. 534. 

11Mitchell v. Superior Court, 163 Cal. 423. 
12Frowley v. Superior Court, 158 Cal. 220. 
13Mery v. Superior Court, 9 Cal. (2d) 379. 
14Jn re Ellery, 22 Cal. App. (2d) 274. 

15Jn re Meyer, 131 Cal. App. 41, 45. 

16Jn re Ellery (supra). 

17Hotaling v. Superior Court, 191 Cal. 501. 
18Hotaling v. Superior Court (supra). 
19Blackmer v. U. S., 284 U. S. 421, 76 Law. Ed. 375. 
207” re McCarty (supra). 
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unable to do, still the court may revoke the probation for failure 
to perform regardless of the reasons for his inability.?1 

In contempt matters, it is the custom in Department 8 to 
inquire of the citee on calendar call whether he is financially 
able to employ counsel; if he is not, the court appoints an attor- 
ney to represent him. The bar has been most cooperative in 
accomplishing this endeavor. 


Habeas Corpus. The Domestic Relations Court hears writs 
of habeas corpus brought by one already entitled to custody of a 
child to obtain possession from another who wrongfully with- 
holds it.2? In the case of an illegitimate child, the mother, under 
Section 200 of the Civil Code, is entitled to its custody and may 
enforce her rights by habeas corpus,?* unless the father, under 
Section 230 of the Civil Code, adopts or legitimates the child 
by taking it into his family openly, in which case the rights of 
the natural parents to custody are equal, and neither may have 
habeas corpus.** In all cases of habeas corpus the child’s best 
interests are involved and the court is not bound to deliver the 
child into the custody of the claimant who may show a superior 
legal right.?® 

And where the question of a party being a fit and proper 
person to have the custody of the child is an issue in a pending 
guardianship proceeding, habeas corpus will not lie upon petition 
of that party.¢ 


MISCELLANEOUS MATTERS 

Receivership. Where a husband leaves the state and attempts 
by fraudulent means to dispose of community property, and the 
wife is indigent, the court may appoint a receiver for the com- 
munity property and direct the receiver to pay from the proceeds 
alimony pendente lite, attorney’s fees and court costs; and such 
a proceeding being in rem, notice to the defendant husband is 
unnecessary.?? 





21People v. Lippner, 219 Cal. 395. 

22In re Mathews, 176 Cal. 156. 

23Jn re Gille, 65 Cal. App. 617. 

247n re Navarro, 77 A. C. A. 574. 

25Jn re De Leon, 59 Cal. App. (2d) 510. 

26In re Green, 67 Cal. App. 504. 

27Nichols v. Superior Court, 1 Cal. (2d) 589. 
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Foreign Judgment. If a foreign judgment for support in a 
divorce action is brought to ‘California and is here established as 
such, the courts of California treat such judgment as their own 
and an order to show cause on contempt is proper.”8 

Discharge of Attorney. In a case where the court has se- 
cured jurisdiction of the defendant, he cannot avoid continuing 
jurisdiction by discharging his attorney and leaving the state. 
The order to show cause may be served on the attorney of 
record until change of attorneys, or until a discharge is noted in 
the record.” 

Service on Attorney. If the defendant has appeared in a 
case, service of notice of motion for increase of support to plain- 
tiff may be made on defendant’s attorney under Section 1012 
of the Code of Civil Procedure although defendant could have 
been served personally.®° 

Affidavits. Under Section 2009 of the Code of Civil Proce- 
dure, affidavits may be used as evidence upon a motion including 
an order to show cause, whether contested or not.*! 

But as evidence an affidavit made upon information and be- 
lief is hearsay and no proof of the facts stated therein.*? 

Support Order After Property Settlement. The power of a 
divorce court, under Section 137 of the Civil Code, to grant ali- 
mony pendente lite and suit money, exists irrespective of the 
validity or invalidity of a prior property settlement agreement 
that provided the husband would not be liable for the wife's 
support and which had been upheld in court against the wife’s 
claim of fraud. The power of the court is derived from the 
statute and not from the contract.** 

Commissiner’s Findings. As to those matters which have 
been transferred to court commissioners for hearing and report 
of findings, under Section 259a of the Code of Civil Procedure, 
a party may except to the report. After an exception is taken 
and noticed two procedures may be involved: (1) A hearing 
on the exceptions by argument only without taking evidence, 





28Creager v. Superior Court, 126 Cal. App. 280. 
29Reynolds v. Reynolds, 21 Cal. (2d) 580. 
80Miller v. Miller, 57 Cal. App. (2d) 354. 
3814Armstrong v. Armstrong (supra). 

32K ellett v. Kellett, 2 Cal. (2d) 45. 

83Patton v. Patton, 80 A. C. A. 446. 
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and, if the exceptions are allowed, (2) a hearing de novo of the 
matter by the court itself. 


CONCLUSION 

Such is an outline of some of the questions, social and legal, 
which are presented in the Domestic Relations Court, together 
with the procedures and laws, in part, governing its work. The 
Judges, the bar and the public should ever insist that proper 
emphasis be placed upon this court because of its labors in solv- 
ing the most urgent problems having to do with the family— 
the very foundation of our social structure. 


Finally, the writer cannot let this opportunity pass without 
highly complimenting the staff in Department 8: the commis- 
sioners, investigators, secretary, clerks and bailiffs, for their effi- 
cient and cooperative work to facilitate the preparation, hearing 
and completion of the long calendars of this court. 





PROPOSED EQUALIZATION OF FEDERAL 
TAXES WITH RESPECT TO COMMUNITY 
PROPERTY 
By Maynard J. Toll, of the Los Angeles Bar 

po in the making is a decisive battle in the long drawn out 

war over the advantages enjoyed by residents of community 
property states under the federal tax laws. Ever since the deci- 
sion by the United States Supreme Court in Poe v. Seaborn, 
282 U. S. 101, the right of spouses in community property states 
to divide equally between them their community income, and to 
report each on his separate income tax return one-half of such 
income, has been a thorn in the flesh of similarly situated resi- 
dents of common law states. As long as the federal income tax 


is computed at graduated rates this source of irritation is bound 
to continue. 


Over the years efforts have been made by members of Con- 
gress representing common law states to bring about what is 
described as an “equalization” of the income tax burden by 
legislation which would either elevate the residents of other 
states to the preferred status occupied by those living under 
community property laws, or reduce the community property 
states to the level of their common law sisters. These efforts 
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for years were thwarted by the unyielding opposition of com- 
munity property congressmen, supported now by one, and again 
by another, group which was in position to derive some compen- 
sating benefit from such support. 


1942 GIFT AND ESTATE TAX AMENDMENTS 

In 1942, however, a sudden shift of the point of attack 
caught the community property guardians napping and resulted 
in the highly discriminatory amendments of the estate and gift 
tax laws that were incorporated in’ the Revenue Act of 1942. 
It is by virtue of these amendments that upon the decease of 
either spouse in a community property state there is included in 
his taxable estate that portion of the community property which 
cannot be shown to have its economic source in the surviving 
spouse, but in no case less than that part of the community 
property over which the deceased spouse had power of testa- 
mentary disposition. The gift tax amendment created the pres- 
ent rule that a gift of community property is not taxed as a gift 
from husband and wife equally, but instead as a gift by the 
spouse to whom the property given is economically attributable. 
By administrative interpretation of the gift tax amendment, a 
taxable gift is made if there is any division of community prop- 
erty between spouses in a proportion different from their re- 
spective economic contributions thereto. 

Since the adoption of these 1942 amendments, residents of 
community property states have been casting about for ways 
and means by which they might bring about their repeal. This 
has seemed an almost hopeless task in view of the minority 
voice in Congress of the states suffering under this discrimina- 
tory legislation. 

ATTEMPTS AT EQUALIZATION 

Meanwhile the pressures for equalization of the income tax 
situation have been growing tremendously. In 1941 the Treas- 
ury Department sponsored legislation which would require 
spouses everywhere to file joint returns. This proposal met 
with wholly unexpected and violent opposition from various 
church groups and from virtually all feminist groups. So strong 
and vocal was this opposition that the Treasury conceded defeat 
almost before beginning to fight. Since then several common 
law states, despairing of assistance from Congress, have seen 
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fit to help themselves by adopting some form of community prop- 
erty system. Oklahoma’s efforts in 1939 at adopting an optional 
community property system having proved futile (Commissioner 
v. Harmon, 323 U. S. 44), that state in 1945 embraced a manda- 
tory community property system. The Territory of Hawaii 
followed suit in the same year. In 1947 the additional states 
of Michigan, Nebraska, Oregon and Pennsylvania, joined, or at- 
tempted to join the community property fold. Accomplishment 
of their purpose was acknowledged in each instance by the 
Treasury Department. Subsequently, however, the Pennsylvania 
Supreme Court in Wilcox v. Penn Mutual Life Insurance Co., 
52 A. (2d) 521, has ruled that that state’s community property 
law is unconstitutional because it attempts to impose community 
property characteristics on all existing property (rather than 
only future acquired property) of husband and wife. 


Inspired by the threat of more legislative defections to the 
community property camp, and encouraged by grumblings from 
attorneys in the new community property states who are faced 
with the necessity of digesting a set of property concepts en- 
tirely new to them, the proponents of equalization of income 
taxes rallied in support of the so-called “Surrey Plan.” The 
essence of this plan is to permit spouses everywhere for tax 
purposes to divide their income between them, thus producing 
by tax legislation the same income tax result for residents of 
common law states as is now enjoyed by residents of com- 
munity property states by reason of their property laws. 


AMERICAN BAR ASSOCIATION BILL 

Of the various organized groups which has been struggling 
with these problems the American Bar Association, embracing 
in its membership representatives of all the divergent points of 
view, was perhaps the best qualified to bring about a compromise 
which would be reasonably satisfactory to all. Its Section of 
Taxation, and in particular its Committee on Equalization of 
Taxes in Community Property and Common Law States, de- 
voted itself to this task over a period of time and submitted a 
specific recommendation to the American Bar Association at 
its convention in September of 1947. Chairman of the commit- 
tee was Allan H. W. Higgins of Massachusetts, and among its 
members was a good representation of the common law states. 
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On it also were James C. Ingebretsen of Los Angeles, and such 
other long time protagonists of the community property position 
as Charles E. Dunbar of New Orleans, James B. Howe of Seattle 
and J. Paul Jackson of Dallas. 


The proposal of Mr. Higgins’ committee was unanimously 
approved by the Section of Taxation on September 23, 1947, and 
by the House of Delegates of the American Bar Association on 
September 26, 1947. Thus the so-called “American Bar bill” 
was born. 

INCOME TAX AMENDMENT 

Section 1 of the bill very simply adopts the principle of the 
Surrey Plan by providing that if husband and wife file a joint 
return the tax shall be twice the amount of the tax that would 
arise from a net income of half that shown on the joint return. 
In other words, if husband and wife choose to file a joint return 
(a right which they already have under existing law) there is 
first computed the amount of tax that would be payable on half 
the net income reported on such joint return, and the amount of 
tax on the joint return shall be twice the tax so computed. Thus 
husbands and wives everywhere, by filing joint returns, may ob- 
tain the same income tax advantages that are now available to 
residents of community property states when they file separate 
returns. The amendment goes farther, however, than is neces- 
sary to bring about equalization between the two groups of states, 
for even in community property states separate income of a 
spouse must be reported on his return alone and cannot be di- 
vided between the spouses’ two returns. The proposed amend- 
ment does not distinguish in any way between community income 
and separate income, nor between earned income and investment 
income. The tendency under such amendment accordingly would 
be for all spouses everywhere to file joint returns, thereby ob- 
taining an absolutely equal division of net income between them, 
as such a division in almost all cases is productive of the lowest 
tax result. 

Section 1 further provides that if the spouses do choose to 
file a joint return their liability resulting therefrom shall be joint 
and several. This provision will not ordinarily be any deterrent 
to the use of joint returns. 
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ESTATE AND GIFT TAX AMENDMENTS 
The balance of the bill is devoted to estate and gift tax mat- 
ters. Section 2 repeals the 1942 amendments of the gift and es- 
tate tax laws, effective as of the date of enactment of the Reve- 
nue Act of 1942. 


Section 4 adds a new paragraph to the estate tax law. It 
provides for exclusion for the taxable estate of property passing 
from a decedent to the surviving spouse, with the proviso that 
the total amount to be excluded shall not exceed fifty per cent 
of the value of the net estate computed without regard to the 
decedent’s interest in community property. This means that in 
a common law state up to one-half of the decedent’s estate may 
pass on his death to the surviving spouse without being subjected 
to estate tax. In California half the community property ac- 
quired subsequent to July 29, 1927, will pass without tax to 
the surviving spouse by reason of the repeal of the 1942 amend- 
ment, as such repeal will restore the pre-1942 law under which 
the wife’s vested half interest in such community property was 
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fully recognized for estate tax purposes. As to pre-1927 com- 
munity property and separate property of the decedent passing 
to the surviving spouse, up to one-half thereof will, by virtue of 
Section 4, be excluded from the taxable estate. 


Section 7 of the bill complements the additions made by Sec- 
tion 4. It provides that the basis of property so excluded from 
the decedent’s estate shall thereafter continue to be the decedent’s 
basis, rather than fair market value at the date of death. Since 
the property is not to be subjected to estate tax, it logically 
follows that it should not acquire a new basis for gain or loss 
for income tax purposes by reason of the death. 


JOINT TENANCIES 

Section 5 of the bill performs a major operation on the pres- 
ent estate tax provisions governing taxation of property held in 
joint tenancy on the decease of one of the joint tenants. In 
place of the present highly complicated rules applicable to joint 
tenancy property, the American Bar proposes that joint tenancy 
property be taxed in the estate of the decedent to the extent of 
the decedent’s interest therein. Similarly, one-half of the value 
of property held as tenants by the entirety is to be taxed in the 
decedent’s estate. This change with respect to joint interests 
would eliminate the difficult, and sometimes insurmountable, bur- 
den of proof which is cast upon every decedent’s estate where 
joint tenancy property is present, under the existing rule that 
joint tenancy property is to be included in the taxable estate of 
the decedent except to the extent that it can be demonstrated 
that the surviving joint tenant or joint tenants economically 
contributed to the acquisition of the property. 
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Section 6 contains equalization provisions for gift tax pur- 
poses similar in purport to those already referred to in the case 
of estate tax. It is first provided that only half the value of 
property given by one spouse to the other shall be included in 
computing taxable gifts. This exemption is limited, however, 
to gifts made absolutely and in fee simple, and to transfers where 
the property would be includible under the estate tax law in the 
gross estate of the donee spouse at such spouse’s death. There 
are two further provisos. The first is that the interest received 
by a donee spouse upon the creation of a joint tenancy or a ten- 
ancy by the entirety is deemed to be a transfer absolutely and 
in fee simple. The second is that the exemption shall not apply 
to gifts made by one spouse to the other of the donor’s interest 
in community property. This would seem to be a proper re- 
striction in bringing about the most complete equalization that is 
feasible. 

The language added by Section 6 contains a gift tax provi- 
sion which is similar to the Surrey Plan income tax amendment 
discussed above. It provides that husband and wife living to- 
gether may at their election file a joint gift tax return, in which 
event the gifts made by each shall be deemed to be one-half of 
the total reported on the return. This will apparently give rise 
to several liability, rather than joint and several (as in the case 
of the income tax). The section is not to apply to gifts made 
by one spouse to the other, as to which a separate return must 
be filed. 

Finally, Section 6 adds a new provision that disposition of 
property by means of a joint tenancy in favor of the transferor 
and any other person shall be treated as a gift to the extent of 
the interest therein of any persons other than the transferor 
created or augmented by such disposition. Likewise a disposi- 
tion of property by means of a joint tenancy or tenancy by the 
entirety in favor of the transferor and spouse is to be treated as 
a gift to the extent of one-half of the value of the property. 


EFFECTIVE DATE 


Section 8, relating to the effective date of the provisions of 
the Act, has already been mentioned as making the repeal of the 
1942 gift and estate tax amendments retroactive. The other 
sections of the bill would become effective upon its enactment. 
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Section 8 further treats of the matter of claims for refund 
or credit arising by reason of the retroactive repeal of the 1942 
amendments. It states that the period within which such claims 
may be made shall include one year from the date of enactment 
of the bill, but in no case shall be less than the period otherwise 
allowed under existing law. No interest is to be allowed or paid 
on any refund or assessed on any deficiency resulting from the 
repeal of the 1942 amendments. 


The American Bar bill has been introduced in Congress by 
Senator Bridges as S.1777. It has received the official endorse- 
ment of numerous groups, including the State Bar of California. 
The Los Angeles Bar Association’s Committee on Taxation has 
recommended its approval. 


OPPOSITION TO AMERICAN BAR PROPOSAL 

Substantial administrative opposition has, however, developed 
to the retroactive feature of the repeal of the 1942 estate and 
gift tax amendments. Aside from the loss of revenue which will 
be represented by refunds or credits of taxes already collected or 
owing under the 1942 amendments, the opposition has empha- 
sized two points. The first is that retroactive repeal would have 
the effect of imposing a tax retroactively where none existed 
under the amendments, or of increasing a tax already imposed. 
For example, if a California wife died in 1947 her taxable 
estate included no joint tenancy property of herself and her hus- 
band that had been purchased with funds earned by her husband 
after July 29, 1927. Upon retroactive repeal, one-half of such 
joint tenancy property would automatically be added to her es- 
tate. It is argued that legislation which would have such an ef- 
fect is clearly improper and possibly may be unconstitutional. 


The second objection has to do with the effect of repeal 
on state inheritance taxes, in cases where the provisions of state 
law for pick-up of the full federal estate tax credit have been 
operative. It is asked whether reduction of the estate tax by 
retroactive repeal will result in a refund of state inheritance 
tax in these cases, and what the attitude of the states will be 
with respect thereto. These and similar questions are being 
discussed by representatives of the community property states 
and administrative officials to the end that the way may be 
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made smooth for retroactive repeal or some alternative having 
substantially the same result. 


KNUTSON BILL 

On December 18, 1947, Chairman Knutson of the Ways and 
Means Committee of the House of Representatives introduced 
H.R. 4790, entitled the “Revenue Act of 1948.” Regarded pri- 
marily as a tax reduction bill, Mr. Knutson’s proposal also in- 
corporates some, but not all, of the features of the American 
Bar bill. By sections 301 and 303, his bill adopts the principle 
embodied in Section 1 of the American Bar bill, permitting the 
same method of computation of tax in the case of a joint return 
filed by husband and wife. Sections 351 to 354, inclusive, con- 
stitute a repeal of the 1942 gift and estate tax amendments. 
These repeals are effective only upon the date of enactment of 
the Act, the retroactive feature being omitted entirely. Upon 
preliminary hearing of the Knutson bill in the Ways and Means 
Committee, Representative Bertrand W. Gearhart, of Fresno, 
vigorously objected to this omission. It seems likely, though, 
that approval of retroactive repeal can be obtained only if the 
problems presented by the tax administrators can be satisfac- 
torily met. 


Mr. Knutson’s bill also fails to make any effort to secure 
equalization of estate and gift tax burdens for the common law 
states (Sections 4, 6 and 7 of the American Bar bill), and omits 
the salutary amendment with respect to estate tax on joint ten- 
ancy property contained in Section 5 of the American Bar bill. 
Statements made since introduction of the bill indicate that these 
omissions stem less from Mr. Knutson’s opposition than from 
his lack of conviction that all the incidental problems have been 
thought through sufficiently as yet. 


Lawyers everywhere, but particularly those in community 
property states, will watch with great interest the legislative 
progress of these bills. It is to be hoped that this time the 
issues will be fought through to a fair and reasonable conclusion 
that will hold out an expectation of relative permanence and 
stability. 
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“PRODUCTS OF THE MIND” 
IN CALIFORNIA LAW 
By Gordon L. Files, of the Los Angeles Bar. 

ENERALLY speaking, literary and artistic compositions 

may be protected against plagiarism either under the Fed- 
eral Copyright Statutes! or under what is called “common law 
copyright.” Under common law principles the author or creator 
of a literary or artistic composition has right of action against a 
person who copies the work without permission, prior to publi- 
cation, but common law rights are lost or abandoned upon publi- 
eation.2?, However, if the author complies with the requirements 
of the Federal Copyright Acts, he may acquire a statutory copy- 
right commencing with the first publication of his work. The 
federal statutes apply chiefly to published works, and do not im- 
pair the author’s rights at common law or in equity prior to 
publication.® 

On the other hand, various compositions which are not strictly 
literary or artistic, such as titles, ideas, systems, and advertising 
schemes have been generally held not to be protected by either 
statutory or common-law copyright. Such compositions are 
protected, if at all, under the law of unfair competition in cases 
where such doctrine is applicable. 

The status of “common law” or “pre-publication” copyright 
in the State of California, while undoubtedly recognized,® has 
been an uncertain quantity by reason of a peculiar wording of 
our Civil Code, Sections 980-984, which were first enacted in 
1872. The language was derived from the Field Draft. C. C. 
Sec. 980 stated, “The author of any product of the mind, whether 
it is an invention, or a composition in letters or art, or a design, 
with or without delineation, or other graphical representation, 
has an exclusive ownership therein, and in the representation or 
expression thereof, which continues so long as the product and 
the representations or expressions thereof made by him remain 
in his possession.” This code section has been rarely cited and 


1U. S. Code, Title 17. 

2Amdur, Copyright Law and Practice, 30. 

317 U. &..C., See: -2; 

4See Amdur, Copyright Law and Practice, pp. 5, 50. 
5Barsha v. Metro-Goldwyn-Mayer, 32 Cal. App. (2d) 556. 
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never explained in the case law of California. The wording 
used in that section is considerably different from the vocabu- 
lary of the case law and the standard texts on copyright. The 
code section created property in “product of the mind.” Although 
the words which follow that sweeping phrase suggest some 
forms of mental product, it is not clear whether the rule of 
ejusdem generis applies. Did the 1872 legislature mean any 
product of the mind, or only products like those named in the 
statute? A literal interpretation of the phrase “Any product of 
the mind” would be as broad as the reach of the interpreter’s 
imagination. 

The title of. a book would seem to be a product of the mind 
mind in one sense, yet it has generally been held that the author 
has no property and no copyright protection with respect to 
his title, either at common law® or under the federal statutes.7 


6Ball, Law of Copyright and Literary Property, 122; Ott v. i 
Corp. (Mass.), 34 N. E. (2d) 683. PE EPH Oh 
7Atlas Mfg. Co. v. Street & Smith, 204 Fed. 398. 
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Similarly, other jurisdictions have denied that there is any 
property right in or right to exclusive use of an idea,® a sales 
plan,® or a system of shorthand writing.1° It is an unanswered 
question whether C. C. Sec. 980 was intended to give the status 
of property to any such intangible mental products, and to give 
the author of such property the power to forbid other persons to 
use the same. 


Section 980 said that the property right therein established 
continues in the author while the product “remains in his posses- 
sion.” Since products of the mind are wholly intangible, the use 
of the word “possession” is necessarily a figure of speech. What 
it means in this context has never been explained, but may be 
subject to vast speculation. Whether possession was intended to 
be the counter-part of the common law concept of publication is 
unknown. C. C. Sec. 983, as enacted in 1872, provided: “Tf 
the owner of a product of mind intentionally makes it public, a 
copy or reproduction may be made public by any person, without 
responsibility to the owner, so far as the law of this state is 
concerned.” Here again the use of an unfamiliar phrase “makes 
it public” in place of the well-known common law term “pub- 
lish” suggests the query: Did the Legislature intend to embrace 
the common law concept of publication, or did the use of the 
words “makes it public” indicate something different? The con- 
cept of publication in the common law and in copyright law gen- 
erally is somewhat different from the literal and non-technical 
use of the term. For example, the performance of a play is 
not a publication in the copyright sense.14 The author of a 
dramatic composition may perform it or authorize others to per- 
form it without abandoning his common law rights and without 
obtaining the statutory copyright. A play is deemed to have 
been “published” when copies have been prepared and made 
available to the public. Yet, obviously, the public performance 
of a play “makes it public” in one sense without being a publica- 
tion in the copyright sense. 





8White-Smith Co. v. Appollo Co., 209 U. S. 1. 
9Moore v. Ford Motor Co., 28 Fed. (2d) 530, 538. 
10Brief English Systems v. Owen, 48 Fed. (2d) 151. 
1lFerris v. Frohman, 223 U. S. 424, 435, 437. 
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Perhaps it has been on account of these several uncertainties 
that authors and inventors and their legal counsel have been re. 
luctant to depend upon the Civil Code of California to protect 
their rights in products of the mind.’ The scarcity of reported 
decisions involving these sections over the past seventy-five years 
would indicate that there has been little reliance upon that part 
of the Code. At the Conference of State Bar Delegates at 
Coronado in 1946 a resolution was adopted by the delegates 
calling for amendment to C, C. Secs. 980-984. Under the stimu- 
lus of this action, the Legislature became sufficiently interested 
in the subject to rewrite the five code sections during the 1947 
Session. The new Section 980 effective September 19, 1947, 
reads as follows: “The author or proprietor of any composition 
in letters or art has an exclusive ownership in the representation 
or expression thereof, as against all persons except one who 
originally and independently creates the same or a similar com- 
position.” Note first that the undefined phrase “product of the 
mind” has been abandoned. The reference to invention and 
design has been omitted. The protection of “exclusive owner- 
ship” is now granted only to “compositions in letters or art,” 
which are the fields traditionally embraced by copyright, both at 
common law and under the federal statutes. C. C. Sec. 983 
was amended at the same time to read as follows: “If the owner 
of a composition in letters or art publishes it, the same may be 
used in any manner by any person. .” Here again the 
code section is brought into line with common law concept, since 
the old term “makes it public” has been eliminated in favor of 
the usual expression “publishes.” 


There has been no expression by the legislature as to whether 
the amendments were intended as a change in, or a clarification 
of, pre-existing law, and it is probably a fair statement that the 
legislature had no intention, in fact, one way or the other, be- 
cause no one was sure what the prior law meant. However, in 
view of the very drastic change in the scope of C. C. Sec. 980, 
it seems most probable that the new sections would be con- 
strued as new law. What, then is to the status of property 
rights which were granted under the old C. C. Sec. 980 prior to 
September 19, 1947? As a matter of constitutional law, it 
seems arguable that the Legislature, by amending the code, was 
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not abolishing any property which was then in existence.!” 
Hence, if prior to September 19, 1947, a person had conceived 
an idea or a mental product which was property under the old 
code sections, but which was not covered by the new code sec- 
tion, such owner might still have a property right which could 
be enforced by appropriate action so long as the property exists; 
ie., so long as the product and its representations remained in 
his possession, or until he makes it public. 


It is paradoxical that only a few months after amendment 
of these code sections, there appeared in the Appellate Court 
Reports the first opinion in California which extensively con- 
siders and analyzes the nature of the author’s property in a 
literary product. The opinion written by Judge Vallee, sitting 
as a justice pro tem. of the District Court of Appeal in Johnson 
v. Twentieth Century-Fox Film Corp., 82 A. C. A. 905, dis- 
cusses the general field of property rights in literary work to 
a greater extent than any previous decision of this State. Pri- 
marily, the case involved only a question of contract. The facts 
as found by the Trial Court were roughly these: Johnson was 
the author of a book entitled “Queen of the Flattops,” which 
was published, copyrighted under the federal statutes, and sold 
to the public in more than 170,000 copies. Twentieth Century 
desired to use the title of that book as a title of a motion picture, 
which it had produced. Representatives of Twentieth Century 
dealt with a representative of Johnson and ultimately reached an 
oral agreement, whereby Twentieth Century bought the privi- 
lege of using that title for the sum of $20,000. However, when 
the parties attempted to reduce their agreement to writing, they 
were unable to agree upon terms, and Twentieth Century de- 
clined to go through with the bargain and did not use the title. 
When action was brought by Johnson to collect the $20,000, 
Twentieth Century denied that there was any consideration for 
its promise to pay, since it had not purchased the book and since 
it contended there was no transferable property right in the 
title alone. The Trial Court found that the title had acquired a 
secondary meaning to the extent that Johnson would have had 
a cause of action for unfair competition against anyone who at- 


—— 


12See Dewey v. Lambier, 7 Cal. 347; Estate of Taitmeyer, 60 Cal. 
App. (2d) 699, 709. 
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tempted to use the same title for a motion picture; that the 
effect of the oral contract was to give Twentieth Century an 
immunity from suit by Johnson for unfair competition when it 
used the title; that this immunity was a benefit to Twentieth 
Century, and that such benefit was good consideration to support 
the promise to pay $20,000 (Civil Code Section 1605). 

In his opinion affirming the judgment, Judge Vallee went 
into the question of whether or not the title itself is property, 
separate and apart from the literary work with which it is iden- 
tified. The opinion commenced its argument on this subject 
with the declaration that a product of the mind is property, 
citing C. C. Section 980. It seems clear that it is the old C. C. 
Section 980 which was referred to since this case was tried prior 
to the effective date of the amendment. The Court then pointed 
out that the expression “Queen of the Flattops” is fanciful ; that 
a queen is a king’s wife and a flattop is an airplane carrier, and 
therefore the flattops cannot have a queen, except in someone's 
mind. It follows, said the Court, that this title is a product of 
the mind and hence property. The Court then entered into a 
discussion of the law of literary property generally. It pointed 
out that both at common law and under the federal statutes a 
title by itself is not subject to copyright and that copyright in 
the literary work does not include copyright of the title; but 
that titles have come to be protected in a growing number of 
instances. After citing and analyzing nearly a hundred deci- 
sions the Court concluded that when a title is fanciful and non- 
descriptive, it may acquire a secondary meaning as the designa- 
tion of a particular work, and that this trade-significance of a 
title makes it subject to ownership and subject to exclusive use 
by the author. 

It must be assumed that the Court’s reference in the opinion 
to C. C. 980 was simply by way of background explanation of 
the general principles in the field of literary property protection, 
for C. C. Section 980 could. not have been applicable to the par- 
ticular title which was involved in this case. Over 170,000 copies 
of the book had been sold and so it would certainly seem that 
the author had “made it public,” regardless of how that phrase 
may be defined. 

From the Court’s reasoning, and from the authorities cited 
in the opinion, it appears that the “property” or right of exclu- 
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sive use in a title derives from not the fact alone that it is a 
product of the author’s mind, but from the fact that a fanciful 
creation of the author’s mind has attained secondary meaning 
as the trade-identification of a particular book, song, radio pro- 
gram or the like. It seems to follow that in California, as in 
other jurisdictions, the exclusiveness of use attaches only when 
the title acquires trade significance. 





LEGAL ETHICS 
OPINION NO. 166 
(December 17, 1947) 
PRACTICE OF LAW. What constitutes the practice of law is a 
question of law, not of ethics. 


ATTORNEY—LAY EMPLOYEES. An attorney may properly em- 
ploy unlicensed persons to assist him so long as the professional re- 
sponsibility remains his and so long as their activities do not constitute 
the unauthorized practice of law. 


DIVISION OF FEES. A member of the State Bar may not split his 
fees with a lawyer from another State who assists him in the rendition 
of professional services in California. 


A member of the State Bar has submitted several questions 
based on the following statement of facts: 

An attorney from New York, not licensed to practice 
law in the State of California, represents a manufacturers’ 
association in Los Angeles. He comes to Los Angeles three 
to six times a year, and represents the manufacturers’ asso- 
ciation in its dealings with the local union. He has ap- 
peared before the manufacturers’ association at various 
times, and has given the association legal advice concerning 
its labor-management relations. He has negotiated contracts 
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with unions and has advised the association with respect 
thereto and as to the effect of the Labor-Management Rela- 
tions Act of 1947. 

The attorney intends to represent the manufacturers’ as- 
sociation in negotiating future contracts with the local union 
in Los Angeles as well as the International Union at New 
York. He also intends to represent the manufacturers’ asso- 
ciation before the National Labor Relations Board and the 
Circuit Court of Appeals. 


The submitted questions will be set forth and discussed 


separately : 


1. Is the New York attorney practicing law in the State of 
California, and if the answer is in the affimative, must 
he be admitted to practice law in California? 


Section 6125 of the Business and Professions Code of the 


State of California provides that “No person shall practice law 
in this State unless he is an active member of the State Bar.” 
It is hence clear that if the New York attorney is practicing law 
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in California he must, in order legally so to act, be admitted to 
practice in the manner prescribed by law. The real problem, 
therefore, is whether the activities described constitute the prac- 
tice of law in this State so as to require admission. What con- 
stitutes the unauthorized practice of law in a particular juris- 
diction is a matter of law for determination by the Courts of 
that jurisdiction. Opinion 198 of the Committee on Professional 
Ethics and Grievances of the American Bar Association. Ac- 
cordingly, it is not the function of this Committee to express 
an opinion on this phase of the matter. It may be observed, 
however, that in our Opinion 156 we stated that the appearance 
of a person not licensed to practice in California on behalf of 
another person in the Circuit Court of Appeals of the United 
States or before the National Labor Relations Board was not 
in itself a violation of the rules of professional conduct of the 
State Bar of California or of the provisions of law with respect 
to unauthorized practice for the reason that each of those tri- 
bunals is empowered by law to determine who may and who may 
not practice before it. Of course, the activities of the New 
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York attorney as disclosed in the statement of facts extend con- 7 
siderably beyond those dealt with in Opinion 156. 
2. May the manufacturers’ association employ a California 7 
lawyer who in turn seeks the advice of the New York 
attorney to assist in (a) negotiations with the local union, © 
(b) negotiations with the International Union, (c) ap-— 
pearances before the National Labor Relations Board in ~ 
Los Angeles and in Washington, (d) appeals before the | 
Circuit Court of Appeals for the Ninth Circuit, and (e) 
appearances before the Supreme Court of the United © 
States of America? 

It is professionally proper for an attorney to employ a lay ~ 
specialist to assist him in formulating advice to his client where © 
the services of the specialist are only incidental to the services © 
of the attorney. See Opinions 86 and 143 of this Committee and | 
Opinion 85 of the Committee on Professional Ethics and Griey- 7 
ances of the American Bar Association. Hence we see no im. 7 
propriety on the part of the California lawyer in seeking the 
assistance and advice of the New York attorney so long as the” 
professional responsibility to the client is that of the California” 
lawyer and so long as the activities of the New York lawyer’ 
do not constitute the unauthorized practice of law by him in this” 
State. See Opinion 156 of this Committee, supra. of 

3. May the local attorney pay the New York lawyer (a) om” 

a stipulated basis, or (b) split his fees with the New 
York lawyer? f 

Rule 3 of the Rules of Professional Conduct of the State. 
Bar provides that a member of the State Bar shall not directly 7 
or indirectly share compensation arising out of or incidental to” 
professional employment except with a person licensed to prac 
tice law, nor shall he directly or indirectly aid or abet any person " 
not so licensed, or any association or corporation, to practice law 
or to receive compensation therefrom. 

It is therefore clear that the local attorney may not, directly) 
or indirectly, share his fee with the New York lawyer. He 
may, however, pay the New York lawyer a stipulated sum for 
his services in assisting him, as heretofore in this opinion indi= 
cated. See also Opinions 35 and 99 of this Committee. 

This opinion, like all opinions of this Committee, is advisory 
only (By-Laws, Article VIII, Section 3). | 
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